
  The cases cited by counsel are quoted out of context.  He states, “Building Inspectors,1

like Zoning Boards, are afforded ‘ a reasonable amount of discretion in the interpretation of the
ordinance.’” However, this is from the following context:

“The rule that a zoning ordinance is to be strictly construed in favor of the property owner
... is subject to the limitation that where it is difficult or impractical for a legislative body
to lay down a rule which is both definitive and all-encompassing, a reasonable amount of
discretion in the interpretation of the legislative direction may be delegated to an
administrative body or official.”  Frishman v. Schmidt, 61 N.Y.2d 823, 473 N.Y.S.2d 957
(1984).

This does not suggest the Building Inspector – or the ZBA – has the power to override pure
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May I submit this short reply to the submission by Mr. Sirignano dated February 18, 2014.  I will
not respond to his summary of his client’s application which is before the Planning Board; let it
suffice to say that any development of this lot would require ignoring a host of clear
environmental risks; the bending of wetland and zoning laws; the issuance of multiple variances,
and the “shoehorning” of a house onto a lot that is 100% wetlands and wetland buffer.  A lot for
which the applicant paid $4,000, and now hopes – through the possible beneficence of the
Planning and Zoning Boards – to reap a windfall.

1.  There is no deference because this is a pure interpretation of law

Counsel argues, incorrectly, that your Board must give deference to the Building Inspector’s
interpretation of law.  (Letter, p. 5).  This is patently incorrect.  The standard of review for pure
interpretations of law is always de novo, i.e. you decide the matter as if the administrative
official’s position is accorded NO deference.  Our highest court reaffirmed this principle in Toys
“R” Us v. Silva, 89 N.Y.2d 411, 654 N.Y.S.2d 100 (1996)(“Where ... the question is one of pure
legal interpretation of statutory terms, deference to the [zoning board] is not required.”)  See also
Matter of Conti v. Zoning Board of Ardsley, (2d Dept. 2008)(“where the question is one of pure
legal interpretation of statutory terms, deference to [zoning board] interpretation is not
required”).1
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issues of law, only that they have the power to make fact-specific interpretations of the Code, and
its application to specific lots.

  Note that the issue counsel states, is not even discussed in that case.  The Court did not2

address the standard of review by the ZBA of a determination of a Building Inspector.  Some of
the other cases address completely different areas of land use; it’s unclear how they found their
way into counsel’s otherwise carefully-crafted letter.  See Matter of Demarco v. Village of
Elbridge, 251 A.D.2d 991, 674 N.Y.S.2d 245 (4  Dept. 1998)(ruling that “the Planning Board isth

not vested with the authority to interpret the Zoning Ordinance”); Apostolic Holiness Church v.
Zoning Board of Babylon, 220 A.D.2d 740, 633 N.Y.S.2d 321 (2d Dept. 1995)(same); City of
New York v. 17 Vista Associates, 84 N.Y.2d 299, 618 N.Y.S.2d 249 (1994) (“The decision
whether to issue a [building] permit is a discretionary determination and the actions of the
government in such instances are immune from lawsuits based on such decisions.”); Aldendell v.
Dilorenzo, 144 A.D.2d 608, 534 N.Y.S.2d 698 (2d Dept. 1988) (“The petitioner sought to
compel the Building Inspector of the Town of Newburgh to issue a building permit. The proper
standard of review to determine if a building inspector should be compelled to issue a permit is
whether the inspector's determination was arbitrary and capricious.”)
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Counsel repeats the same argument on page 6 of his letter, string-citing a host of cases, including
the Court of Appeals decision in New York Botanical Gardens, for the sweeping proposition that
“Our Court of Appeals, New York’s highest court, ruled that a Building Inspector’s interpretation
of local zoning laws is entitled to deference and should not be overruled by a zoning board or
even the courts unless such interpretation is irrational.”  

Hardly.

The cases he cites, state the law somewhat differently – and consistent with our understanding:

This Court has frequently recognized that the [zoning board] is comprised of
experts in land use and planning, and that its interpretation of the Zoning
Resolution is entitled to deference. So long as its interpretation is neither
“irrational, unreasonable nor inconsistent with the governing statute,” it will be
upheld. .... Of course, this principle does not apply to purely legal determinations;
where “the question is one of pure legal interpretation of statutory terms,
deference to the [zoning board] is not required.” 

New York Botanical Garden v. Board of Standards and Appeals, 91 N.Y.2d 413, 671 N.Y.S.2d
423 (1998).2



  Counsel states at page 6 of his letter:3

“Hence, appellant can only prevail if you find that the Bulding Inspector’s determination was
arbitrary or capricious.”

  Moreover, it is well established that were several parties are united in interest, any one4

of them may sign necessary documents.  See e.g. verification of pleadings.
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Astonishingly, counsel cites the Lewisboro Code Section 220-74E(4), which squarely states the
opposite of the proposition he advocates.  It states:

The Board of Appeals may reverse or affirm wholly or partly or may modify the
order, requirement, decision or determination appealed from and shall make such
order, requirement, decision or determination as, in its opinion, ought to be made,
and to that end shall have all the powers of the Building Inspector or any other
administrative official from whom the appeal is taken.  (emphasis added)

Thus, your Code indicates no particular deference, and to the contrary, defines a de novo standard
of review.  Counsel’s concluding summary of the rule of law applicable here,  is plainly incorrect.3

2.  Mr. Rosenbaum is an appellant

Counsel also states that Mr. Rosenbaum – specifically listed in the Notice of Appeal as an
appellant – is not an appellant.  This, because he did not sign the Zoning Board intake form. 
Respectfully, the Notice of Appeal fully complies with State law, and Mr. Rosenbaum’s
unavailability to sign an intake form cannot divest him of rights given to him by State law.4

3.  The appeal is timely

Counsel points out that Janet Andersen, President of 3LC was present at a meeting on October
23, 2012, at which an email from the Building Inspector was discussed.  This does not render the
appeal untimely because (a) Mr. Rosenbaum, an abutting owner, was not aware of the
determination, and (b) as to Three Lakes Council, the discussion of an email in Ms. Andersen’s
presence was not sufficient to indicate that a formal determination had been made and filed as per
Town Law 267-a(5)(b), which provides:

An appeal shall be taken within 60 days after the filing of any order, requirement,
decision, interpretation or determination of the administrative official....

4.  The appellants are not guilty of laches

Counsel argues that appellants have slept on their rights, thereby prejudicing the owner, and that
this conduct warrants denial of the appeal for laches.  However, in the authorities cited, the party
had actual knowledge of the facts.  Here, it cannot be disputed, Mr. Rosenbaum was completely



  Although counsel claims the expenditure of “tens of thousands of dollars,” we submit5

that (i) this did not occur within the 13 months of “delay” attributed to Three Lakes Council, (ii)
the amount is grossly overstated (since all the engineering work was by the property owner, an
engineer), and (iii) there is no competent evidence to support it.  Moreover, we learned at last
night’s Planning Board meeting that at the very outset – before Mr. Petruccelli had submitted any
application, he was told in the clearest terms, this was a “very difficult” application and that his lot
had many development constraints.

  A stay would make sense here, since if the Planning Board were to hold several months6

of hearings and perhaps render a decision on an incorrect interpretation of law, it would be a great
waste of time if the ZBA were later to rule the interpretation was incorrect.

  We could have asked the Planning Board to suspend their proceedings, for the reasons7

elaborated in the previous footnote, but we did not.  There is no basis to suggest we filed this
appeal solely to delay or to stay anything.
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unaware of the determination.  As to Three Lakes Council, there was no knowledge that a formal
determination had been filed.  In any case, the owner has not shown any particular prejudice from
the 13 month delay.  The only “prejudice,” is that he would now be required to seek an area
variance.5

5.  There is no stay

Counsel suggests that this appeal was filed for the purpose of staying the pending Planning Board
application.  This is not correct.  Although we suggested that there would be a stay, this
suggestion was only made because that’s what the statute provides.   In fact, when Mr. Praga6

pointed out that there is case law indicating the stay does not apply when a neighbor files the
appeal, we made no protest.  We agree there is no stay.7

6.  There is no response on the merits

Like Sherlock Holmes’ ‘dog that didn’t bark,’ the submission by counsel is most telling for what
is NOT there: any discussion of the merits.

In our Notice of Appeal, we explained that the current subdivision application seeks to create a
“new lot,” within the meaning of Code Section 220E-(2)(a).  That is so, because (a) that is what a
“subdivision” is, (b) any lot created without compliance with Real Property Law 334 would be
illegal and would not be recognized as a lot.

The interpretation is also directly inconsistent with Lewisboro Code 220-8A:

Conformity required.  No building or structure shall be erected, moved, altered,
rebuilt or enlarged, nor shall any land or building be used, designed or arranged to
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be used for any purpose or any manner except in conformity with all regulations,
requirements and restrictions specified in this chapter for the district in which such
building, structure, use or land is located.

Despite this clear statement, the owner suggests it has the right to seek approval to use land – to
build a house – that does not comply with the regulations.

We would submit that the owner has already lost this point - the Planning Board attorney has
required that they pursue subdivision.  That determination was never appealed.

Conclusion

Accordingly, we ask that the ZBA reverse the interpretation of the Building Inspector and require
the property owner to comply with the law.

Sincerely,

/s/ David O. Wright

David O. Wright

cc: Building Department
Michael Sirignano, Esq.


