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August 11, 2014 
 
Jerome Kerner, Planning Board Chair 
Town of Lewisboro Planning Board 
PO Box 725 
Cross River, NY 10518 
 
Re: Rudolph C. Petruccelli applications for subdivision and wetland activity permit 
Oscaleta Road, South Salem, NY.  Sheet 33B, Block 11857, Lot 46, Cal. #8-12PB and Cal. #61-09WP  
 
Dear Chairman Kerner and Members of the Planning Board: 
 
On behalf of the Three Lakes Council, Inc., and other concerned neighbors and property owners of Lewisboro, 
this is a summation of the facts regarding the Petruccelli applications and how these facts speak to relevant 
sections of Town code. The applicant has submitted applications for both a subdivision and a wetland activity 
permit. In accord with the laws of Lewisboro, both applications should be denied.  
 
Subdivision legal considerations 
 
The applicant is asking for a subdivision to legalize the division of land by deed. This subdivision, if approved, 
would create lots that do not meet the contiguous buildable area requirements, and did not meet the Town 
requirements at the time of the subdivision by deed. The building inspector ruled that the newly subdivided lot 
does not have to comply with current requirements. We believe that interpretation by the building inspector is 
incorrect, and we appealed to the ZBA. Our case was dismissed as untimely, and we are also appealing that 
ruling in court. The merits of the case were not discussed. However, the Planning Board can consider the 
regulations in the context of this application. Presumably, your town thought these guidelines were important in 
the protection of the environment and quality of life. The Code’s current regulations in regard to minimum 
buildable area and other requirements represent the Town’s minimum standards for good development. The 
Board should recognize this standard and should consider that the standard and regulation is violated by the 
subdivision application.  
 
In addition Lewisboro Code 220-8A is clear:   

Conformity required. No building or structure shall be erected, moved, altered, rebuilt or enlarged, nor 
shall any land or building be used, designed or arranged to be used for any purpose or any manner 
except in conformity with all regulations, requirements and restrictions specified in this chapter for the 
district in which such building, structure, use or land is located. 
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Comment: Despite this clear statement, the owner suggests he has the right to seek approval to use land to 
build a house that does not comply with the regulations. 
 
Town law Chapter 195, Subdivision of Land, supports a denial of the subdivision application. Specifically, section 
195.3 (C) says: 

The subdivision and development of land shall reflect the goals, policies and recommendations of the 
Town Master Plan and, in particular, protect environmentally sensitive land areas…..   

Comment:  With mapped and documented wetlands, the subject lot is an environmentally sensitive land area. 
This well may be the precise reason Anthony Cuoco did not seek appropriate Planning Board subdivision 
approval in 1976 when he divided his property by deed. The Jon Fossel Lewisboro CAC letter of 1971 was a 
matter of record, and the Town of Lewisboro had passed its Wetlands Ordinance in 1974.  In any case and 
whatever the reasons of Anthony Cuoco for not obtaining Subdivision Approval, this fact was a matter of record 
in 1982 when applicant nonetheless decided to proceed with purchase of the lot. Since the required Subdivision 
would have had to be recorded with the County Clerk, the most basic title search at the time would disclose the 
lack of such approval. The Lewisboro Planning Board is under no obligation to cure this title defect. If the board 
proceeds to rule on the belated subdivision application now before it, it should deny such application for this 
environmentally sensitive lot.  
 
In addition, Section 195-9 states:   

Conflict with statutory provisions.  Should any of these regulations conflict or be inconsistent with any 
provision of the Town Law, such provision of the Town Law shall apply.  

Comment:  The Lewisboro Wetlands Ordinance controls the situation.  Thus, if Planning Board finds that the 
applicant's wetlands application should not be approved under the Wetlands Ordinance, the subdivision 
application should likewise be denied. 
 
The application also violates your zoning ordinance, as I pointed out in my letter of February 25, 2014. The 
construction of berms, retaining walls, infiltrators, and well are all proposed to be located within required 
setbacks. The Planning Board has no power to vary such required setbacks.  
 
The subdivision application remains incomplete since the subdivision plan lacks wetland delineations. 1   
 
Also, the Three Lakes Council, one of the parties to the subdivision, has expressed their opposition to this 
application.  
 
All these factors support the denial of the subdivision application before you.  
 
Wetland considerations 
 
The wetlands were physically present and were regulated before Mr. Petruccelli purchased the parcel.  
 

                                                             
1 Kellard-Sessions memo of February 21, 2014.  
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The application is to develop a lot that contains both state regulated DEC wetlands and locally regulated 
wetlands. The wetlands existed physically when Mr. Petruccelli purchased his property in 1982. The DEC 
wetlands are shown on topographical maps from 1946 and 1958. The berm was in place in 1971, and a photo 
shows that water existed in the local wetland area. The applicant continues to assert without any proof that the 
berm created the local wetland, although it is documented that the berm was inserted in the midst of a wetland. 
The wetland assessment for the adjoining Eastbrook property states “The fill was placed on what was once 
contiguous wetland area.”2  The photo shows that the wetland existed before Mr. Rosenbaum’s house with its 
sump pump was built.  
 
State and local wetland regulations were in place at the time of the land purchase. Lewisboro adopted a 
wetlands ordinance on July 9, 1974, and the NY State Freshwater Wetlands Act was adopted in 1975 to protect 
wetlands of 12.4 acres or more and some smaller wetlands in special cases.3   A notice of designated wetlands 
was sent to each landowner, and a public hearing on the wetland designations was held on March 29, 1978. This 
activity clearly predates the purchase of this wetland lot. Updates to wetland regulations do not change the 
calendar. Regulatory restrictions on wetlands applied when the land was purchased by the applicant, and so 
wetland restrictions must apply to this lot.  
 
Duration of ownership does not grant exceptions to town law.  
 
Much has been made of the 32 years of ownership of this parcel. However, this pattern is not unusual. Many 
residents of the community have owned and resided in the area for at least 32 years. Indeed, the planning board 
heard from people whose land has been in their families for generations. If the Town decided to disregard 
wetland protections for all those who have been residents for 32 years it would be a travesty. Why should an 
absentee landowner who has not been a resident or participated in community activities for his 32 years of 
ownership of vacant land deserve special treatment?  
 
Similarly, the mere fact that taxes were paid on land appraised at $2200, with annual taxes in 2013 of about 
$563, should not gift any special considerations. His taxes over 32 years totaled approximately $10,5004. If taxes 
counted for anything, the neighbors who have paid substantially more in taxes over the past 32 years should 
wield more influence. But tax payments don’t grant development rights under the Town’s code.  
 
Property owner’s rights are not without limit 
 
Owners have extensive rights on what they can do on their own property, but limits exist. Clearly, an act that 
that is a crime off your property is not legal simply because it takes place on your property. In addition to 
criminal laws, local ordinances may impose limits, for example though noise regulations or zoning restrictions.  
 

                                                             
2 Keith Simpson Associates to Planning Board, December 5th, 1988, in Eastbrook file. 
3 Paul Lewis memo to the Planning Board, September 16, 2013. 
4 Janet Andersen memo of January 28, 2014 
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Zoning and land use regulations are legal even when they diminish the value of the property. Laws may be 
enacted for the public trust and public good and do not conflict with property rights. 5  Property rights never 
have been absolute. The public trust doctrine allows the preservation of environmental amenities even if it 
limits property rights.6   
 
When a government body enacts rules that affect the use of the land, but does not take possession of the 
property, some may argue a regulatory taking under the just compensation clause of the US Constitution. The 
assertion is that the restrictions are so onerous as to have essentially taken the land from the landowner. But 
even regulations that significantly diminish the property value are not a regulatory taking requiring 
reimbursement to the property holder. Part of the condition of owning property in a society governed by law is 
that you are subject to rules enacted for the greater good.7   
 
Additionally, if the limits are in effect when the property is purchased, it is not a taking.8  Further, compensation 
for a regulatory taking does not apply if the purpose is to prevent a nuisance, because no one has the right to 
create and maintain a nuisance on their property. Filling in a wetland, and thereby eliminating the provision of 
ecosystem services of that wetland, has been shown to create a nuisance under case law. 9 Since no one has a 
right to create a nuisance, then a landowner who cannot fill in a wetland has not been deprived of something to 
which he had a right, and compensation is not due.10  Government can protect the public trust by protecting 
wetlands. 
 
Denial of a wetland application does not deny property owner’s rights 
 
In Mr. Petruccelli’s case, governmental restrictions on the use of the property are not an overly restrictive 
constraint on property owner rights, nor are they are a regulatory taking. The physical wetlands and Lewisboro 
and DEC wetland restrictions predated Mr. Petrucelli’s purchase of the property11. The lot still has value, as 
shown by the offer for the property by the Three Lakes Council at a price that is two and a half times his 
purchase price. Mr. Petruccelli does not have a right to fill in a wetland, nor does he have a right to place a 
septic system closer to a wetland than Westchester County regulations allow. He has no right to create a 
nuisance by polluting lakes and drinking water supplies. In sum, denying the wetland application does not 
unfairly restrict Mr. Petruccelli’s rights as a property owner.  
 
Wetlands provide functions that are protected under Town law.  The local wetland is a vernal pool. 
 

                                                             
5 Village of Euclid et al. v. Amber Realty Company, Supreme Court of the United States, (1926).  
6 National Audubon Society et al., Petitioners, v. Department of Water and Power of the City of Los Angeles et al., Supreme 
Court of California (1983)  
7 Penn Central Transportation Co. v. New York City, Supreme Court of the United States (1978). The court noted that if 
government had to pay every time it affected property value, it would effectively have no regulatory power at all. 
8 David H. Lucas, Petitioner v. South Carolina Coastal Council, Supreme Court of the United States (1992)  
9 Palazzolo vs. Rhode Island (2005).  
10 Palazzolo vs. Rhode Island (2005).  
11 Gazza v. NYS Department of Environmental Conservation, 89 N.Y.2d 603, 657 N.Y.S.2.d 555 (1997) 



Wright -Petruccelli  August 11, 2014 5 

The applicant considers the local wetlands to be a “mosquito nuisance” and “the nuisance of this standing 
water”.  Name calling does not change the fact that the Town code unconditionally protects these wetlands. The 
wetlands exist, and the source of the wetland is a diversionary argument that is not a consideration under the 
law. The Town code does not require a specified number of wetland functions before it takes effect. Moreover, 
the wetland’s provision of important stormwater management and nutrient abatement functions are not 
disputed. We assert that this wetland provides significant benefits which should not be denigrated. The 
following list indicates the functions protected in the Town code in parentheses:   (a) storing and regulating 
surface water discharge, providing for aquifer recharge, and removing pollutants and sediments, (b) controlling 
flooding and stormwater runoff, (g) serving as nutrient traps for the pollutants nitrogen and phosphorus, and 
filtering surface water pollutants. This area also provides the benefits listed in (i) providing open space and visual 
relief, (k) preserving the quality and value of water-related recreational activities, and (l) protecting aquifers, 
reservoirs and watersheds. But exactly which functions this wetland provides is not relevant under the law. Our 
code doesn’t rank wetlands or protect them differently by number of functions. A wetland is a wetland 
independent of source or benefits statement. The listed purposes are important because they explain why the 
wetland regulations exist, and why the regulations should be enforced, but they are not required for protection.  
 
Further, the local wetland is a vernal pool. It meets the scholarly definitions. “Vernal pools are a rather select 
group of wetlands, depressions that are usually filled with water in winter and spring and are often dry by 
midsummer.... Year after year, generation after generation of salamanders and wood frogs come back to these 
pools to breed....To locate a breeding pool, listen for the quacklike calls of wood frogs...”12  The local wetland is 
wet for much of the year, dries in July, and Paul Lewis, a noted naturalist, documented the call of wood frogs 
this spring as well as the use of the local wetland by other wildlife. 13  In addition, the isolation of a vernal pool 
and the existence of adjacent undisturbed upland areas are exactly what make the vernal pool habitat so special 
and the home of the many creatures that require exactly those conditions. If partially filled and developed, it is 
unlikely that the wetland will continue to support vernal pool obligate species.  
 
Lake Waccabuc, an adjacent waterbody, is susceptible to added phosphorus, and septic systems are a primary 
contributor of phosphorus.  
 
Lake Waccabuc is located about 300 feet from the applicant’s parcel, and is connected to the parcel by a DEC 
regulated wetlands that extends from the lake shore onto the applicant’s property and to within 50’ of the 
proposed septic system. Phosphorus has been identified as the most significant threat to the health of the lake. 
The 2013 DEC lake monitoring report said the lake may be susceptible to small changes in phosphorus14. Mr. 
Meyerson discussed the concept of tipping points and identified the potential tipping point issue for Lake 
Waccabuc 15. The Town wide Lake Management Report identified septic systems as the leading source of 
phosphorus pollution to the lakes, and established that Lake Waccabuc needed less phosphorus, not more. It 

                                                             
12 Tiner, Ralph W., In search of swampland, A wetland sourcebook and field guide, Rutgers University Press, New Jersey, 
2005. 
13 Paul Lewis memos of February 25, 2014 & April 12, 2014. Frederick Cowles memo of June 16, 2014. 
14 3LC memo of March 26, 2014 
15 Lenny Meyerson memo of January 28, 2014.  
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recommended that no new septic systems be allowed within 100 meters (330 feet) of a water body. We have 
explained that once phosphorus reaches saturated soils, it travels freely to lake waters16.  
 
Lewisboro recognizes phosphorus as a pollutant of concern which must be controlled.  
 
Further, phosphorus contamination is a serious concern in Lewisboro and the East of Hudson water supply area.  
Phosphorus is the limiting nutrient in most freshwater systems. In the East of Hudson watershed, phosphorus is 
considered a pollutant of concern, and under the state stormwater permit, Lewisboro is required to reduce the 
amount of phosphorus in its waters.17  The polluting effect of excess phosphorus is not academic and 
theoretical, as was recently shown when 400,000 residents of Toledo, Ohio were unable to drink even boiled 
water because of algal bloom toxins caused by excess phosphorus.  
 
The proposed septic system does not comply with Westchester County regulations, and the waiver process 
means the Planning Board cannot solely rely on the Westchester Department of Health.  
 
Mr. Petruccelli provided a hold harmless declaration to the Westchester County Department of Health (DOH) in 
September, 2010, which declares that he asked for a waiver from the rules and regulations of the Westchester 
County Department of Health (DOH), specifically the requirement of a minimum distance of 100 feet between 
the NYSDEC wetland and the absorption fields of an onsite wastewater treatment system.  
 
NYS DOH has a waiver form for onsite wastewater treatment systems, form DOH-4346, dated August 2010. In 
“background” the form says that the waiver shall be granted only if:  

1. Conditions at the particular site make it impractical to comply with these standards or 
2. Disapproval will result in a significant hardship. 
3. Appropriate protective measures to mitigate noncompliance are applied; 
4. The design is not likely to pose a health hazard or create environmental contamination. 

The especially shocking item is the use of the word “or” rather than “and” in the condition statements. A waiver 
from human health and safety protections may be granted when compliance is “impractical”. In this case, the 
waiver is not for a lesser incursion of a foot or two within the 100’ guideline.  This waiver allows the safe 
distance to be cut by more than half.   
 
The form also asks for “design criteria which will mitigate noncompliance” and “appropriate protective 
measures to mitigate noncompliance”. Apparently, in this case, the design criteria or protective measure was to 
write a hold harmless declaration. No design mitigates the reduced distance between the septic system effluent 
and the DEC wetland. Instead, Mr. Petruccelli declares that he won’t sue the DOH and that he will indemnify the 
DOH from any claims or suits that arise from the construction of his septic system. However, he does not post 
any fiscal surety to back up this promise. Nor does this clause provide protective mitigation to the DEC wetland. 
This agreement allows the septic system to fail and then applies legal protection to the DOH, without correction 
of the conditions.  

                                                             
16 3LC memo to Mr. Marino of June 11, 2014.  
17 3LC memo of March 26, 2014. 
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Despite the hold harmless declaration, our understanding is that the revised septic system plans are still under 
consideration by the DOH and they have not yet been categorized as approvable.  
 
The Planning Board generally delegates septic system review to the DOH. That practice is problematic because 
the DOH septic system review concentrates on soil conditions for pathogen removal, and does not consider the 
other contaminants that may be in septic effluent. Current concerns are primarily phosphorus and nitrogen, but 
emerging concerns include the presence of endocrine disrupting hormones and other persistent chemicals in 
septic effluent. The waiver process used in this application raises the stakes on accepting septic system 
approvals from the DOH without any additional review. The DOH has a process to waive its duty to protect 
public health and the public trust. The Planning Board not only has the right but the obligation to consider the 
impacts of a wastewater treatment system when approving a site plan18. Also, the applicant has identified the 
Town wetland as a threat to the proper function of his septic system19.  In this case, when the septic system 
does not meet the county standards, the Planning Board should enforce the town law, protect the State and 
local wetlands, and deny the wetland application.  
 
The proposed septic system is a threat to drinking water supplies and recreational use.  
 
The New York State Department of Environmental Conservation (DEC) classifies Lake Waccabuc as a drinking 
water lake. At least 20 homes source their household water from the lake. 20 The outflow from the lake enters 
the New York City drinking water supply. The septic system is being built in a berm that is primarily sand, which 
generally does not have adequate retention time to treat effluent for pathogens. Sand will not remove 
phosphorus; phosphorus must have soils with clay and humus for binding sites. The septic system also requires 
up to 3 feet of fill, and is placed closer to a wetland than regulations allow. The wetland communicates with 
Lake Waccabuc, and the vertical distance between the lake and the septic berm is 10 inches.21  Septic systems 
rely upon unsaturated soils to remove pathogens. Saturated soils, on the other hand, fail to treat pathogens and 
also transmit nutrients. Once a phosphorus plume reaches wet soils, phosphorus will remain dissolved in the 
water and will flow to the lake.  
 
While the threat is a grave concern to the homes that use lake water as a drinking water supply, deteriorating 
water conditions would affect all of the residents who have rights to Waccabuc as well as the other lakes. The 
recreational value of the lakes is enhanced by their connection. Unsightly and toxic blooms would reduce 
recreational value as well as property values for 350 families around all three lakes, and would diminish the 
experience of those who access the lakes through Waccabuc Country Club or view the lakes from Long Pond 
Preserve.  
 
Standards for approval of wetland activity permits do not support wetland permit approval.   
 
                                                             
18 Walsh v. Spadaccia, 73 Misc.2d 866,343 N.Y.S.2d 45 (S. Ct. Westch. Co. 1973). 
19 Petruccelli Engineering memo of June 26, 2014.  
20 3LC memo of March 26, 2014. Two additional water intakes have been located for South Shore homes.  
21 Paul Lewis memo February 25, 2014. 



Wright -Petruccelli  August 11, 2014 8 

Standards for permit issuance are set forth in the Town Code.  Lewisboro Code Section 217-8 states: 
A. In granting, denying, or conditioning any activity permit, the Planning Board shall evaluate wetland, 
watercourse and/or buffer area functions and the role of the wetland, watercourse and/or buffer area in the 
hydrologic and ecological system, and shall determine the impact of the proposed activity upon public health and 
safety; special concern, rare, threatened and endangered species; water quality and additional wetland, 
watercourse and/or buffer area functions listed in § 217-1 of this chapter. In this determination, the Planning 
Board shall take into consideration the following factors:  
 

(1) The overall impact of the proposed activity, and existing and reasonably anticipated similar activities, upon 
neighboring land uses and wetland, watercourse and/or buffer area functions as set forth in § 217-1 of this 
chapter, including but not limited to the: 

  
(a)  Milling of a wetland, watercourse and/or buffer area, and other modification of natural topographic 
contours.  (Note the Code apparently means “filling”) 
Comment - The applicant intends to place fill to a depth of at least three feet in both wetland and buffer 
areas, substantially modifying the wetlands, buffer areas, and the existing topographic contours. Even 
the existing berm will be raised further to accommodate the proposed development.  This will require 
880 cubic feet of fill, or 88 truckloads.  This fill is not incidental or minor; it is integral to the 
development of this site, and cannot be overlooked.  
  
(b)  Disturbance or destruction of native flora and fauna. 
Comment - The applicant will cut at least 32 trees of 8” diameter or more, with more as determined in 
the field. The applicant will disturb or destroy 19,100 square feet of wetland and wetland buffer and will 
deforest 0.5 acres, and replace this area with hardscaping, fill, and lawn area. This will obviously affect 
both flora and fauna, since this area serves as a wildlife refuge for the many animals that visit the 
wetland areas and need upland area for protection and access. Further, the wetland that remains will be 
bordered on three sides by a 3’ wall, which is not friendly to the wetland critters that need access to this 
resource. The presence of a wall and human habitation greatly diminishes the value of the vernal pool. 
Further, the applicant has not agreed to limit the use of fertilizer or pesticides on the lawn area that will 
replace the wetland and discharge without treatment into the wetland. The altered hydrology and 
additional nutrients will also impact both the local wetland and the DEC wetland. The normal DEC 
wetland buffer will be reduced from 100 feet to less than half that amount, as the septic system is 
placed within 50’ of the wetland. Residents will also disturb wildlife: the wetland mitigation plan sheet 
counts on human activity to reduce deer populations.  
  
(c)  Influx of sediments or other materials causing increased water turbidity and/or substrate 
aggradations. 
Comment – Filling a wetland and its buffer to a depth of more than three feet is a significant and 
egregious addition of “turbidity and substrate aggradations”.  In addition, the loss of almost half of the 
local wetland will limit its capacity to continue to manage polluted runoff from precipitation events. 
Wetlands protect against flooding and sediment transport, and the importance of these functions only 
increases as we anticipate and experience more significant precipitation events. Also, the erosion and 
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sediment control plan, which only applies during construction, occurs completely within wetlands and 
wetland buffers.  
  
(d)  Removal or disturbance of wetland, watercourse or buffer area soils. 
Comment –Over 19,000 square feet of wetland and wetland buffer soils will be disturbed, although the 
term disturbance does not do justice to the extreme amount of change that will take place. During 
construction, over 3’ of fill will be added on top of wetland soils. Post-construction, septic system 
effluent will flow through the sand berm, a substandard medium for septic systems, and carry added 
nutrients to the surrounding wetlands.   
  
(e)  Reductions or increases in wetland or watercourse water supply. 
Comment – The applicant has not demonstrated the net change in water supply that will affect these 
wetland areas, but it is clear that the existing hydrology will be changed dramatically. The applicant 
asserts that either all or a significant portion of the water in the local wetland comes from the pipe to 
the north, which will be intercepted. If this is a contributor to the wetland, removal could result in a 
significant reduction to the local wetland. Groundwater could be a wetland water source, since the 
created wetland area will get its water from somewhere. Removing trees also removes their functions of 
interception and transpiration, perhaps increasing the water supply to the wetland. A pitched lawn will 
direct untreated flows to the local wetland. An infiltrator will be located within 10’ of the created 
wetland. Septic effluent from a 3 bedroom house will flow within 50 feet of both the DEC and local 
wetlands, and less than 10’ from the expansion area. If the aquifer is unconfined, the well withdrawals 
might also change the hydrology. The change in water supply could be substantial. 
  
(f)  Interference with wetland or watercourse water circulation and flow. 
Comment - The applicant hasn’t shown quantitatively what happens to the water circulation to the 
wetlands, but the plans show that there will be substantial interference. The berm next to the DEC 
wetland will be raised two to three feet and lengthened, and will receive the septic effluent from a three 
bedroom residence. It appears that at some points water now seeps and flows westward from the local 
wetland to the DEC wetland, and that will be constricted. Almost 45% of the local wetland will be filled 
with three feet of material, the rest of the wetland will be walled off on three sides, and any increases in 
the water amounts will flow off the applicant’s parcel onto the property to the south.  
  
(g)  Changes in the amount or type of wetland or watercourse nutrients. 
Comment - The current DEC wetland buffer will be reduced in half. The presence of a septic system 
within 50’ of both the DEC and local wetlands will mean that additional nutrients, especially phosphorus 
and nitrogen, will be discharged into the wetlands. Studies have shown that plumes of nutrients can 
travel through soils relatively quickly, and if the soils are saturated, phosphorus will not bind to soils at 
all. The septic system is placed closer to the DEC wetland than allowed by County regulations. No septic 
system protections, such as a microbial treatment system or regular pumping, have been offered by the 
applicant. Further, no restrictions have been proposed on the use of fertilizer on the new lawn areas or 
gardens that are immediately adjacent to these wetlands, providing potential additional nutrient loads.   
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(h)  Influx or discharge of toxic chemicals and/or heavy metals. 
Comment – Studies have shown that simply the presence of a household with normal activities can 
introduce many potential toxins to water, including cleaning chemicals, preservatives, gas and oil, 
photographic chemicals, endocrine disrupting hormones, and even chemotherapy and other medical 
residues. While this is not an industrial application, the proximity of wetlands and a drinking water 
supply lake call for caution. The applicant has not offered to restrict the treatment of lawn areas within 
the wetland buffers in any way. Lands are open to unlimited pesticide and herbicide applications, and 
even the proposed mitigation activities include herbicides to treat invasive species. In addition, wetland 
studies show that households emit sizable chemical pollution. For example, a water softener could 
discharge substantial amounts of chloride during the recharge cycle.  
  
(i)  Physical and chemical changes to the wetland or watercourse water supply. 
Comment - It is likely that the wetland’s water supply will be substantially changed, since 43% of the 
local wetland will be submerged beneath three feet of fill.  Physically, removing tree shade may result in 
higher wetland water temperatures. Both septic systems and an infiltrator are likely to contribute 
emissions to the local wetland, and the septic system will also flow to the DEC wetland. Household 
effluent contains phosphorus and nitrogen, and, as noted above, can also carry other pollutants. Again, 
the applicant has not provided the burden of proof that destructive changes will not occur.  
  
(j)  Destruction, reduction and diminution of natural and native aesthetic values. 
Comment - Substantial natural areas will be lost, the roadside vegetation will be diminished, over 32 
trees will be cut, and brush and herbaceous vegetation will be replaced by lawn.  The wetland will be 
walled in.   
  
(k)  Reduction in public recreational or educational use and access. 
Comment - The wetland destruction and the installation of a septic system less than 50’ from a wetland 
can be expected to add nutrients to Lake Waccabuc.  The 2013 CSLAP report, issued by NYSDEC, said 
Lake Waccabuc is likely to be susceptible to changes in phosphorus levels. A change in conditions of Lake 
Waccabuc could affect the recreational and aesthetic enjoyment of many residents and visitors. Further, 
pollution from this location could create a nuisance to those who take their household water supply 
from the lakes. As Mr. Meyerson’s unrebutted testimony showed, Lake Waccabuc is near a “tipping 
point”. Even very small amounts of phosphorus pose great danger to the lake.  
  
(l)  Impact to and alteration or disturbance of buffer areas. 
Comment –All of the development will take place in wetland or buffer areas, including fill, deforestation, 
and construction.  This is not a case where the construction is mainly outside the buffer, with incidental 
and minimal intrusion upon buffer area. This proposal is for a house, garage, yard, and septic system to 
be built entirely within the buffer areas and with at least three feet of fill on the wetland. The impact 
goes beyond alteration and disturbance to become annihilation and destruction. The buffer area will be 
permanently impacted and will not offer protection to wetlands and wetland creatures.  
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(2)  Any existing wetland, watercourse and/or buffer area impacts and the cumulative effect of reasonably 
anticipated future wetland, watercourse and/or buffer area activities in the wetland, watercourse and/or buffer 
area subject to the application. 
Comment – This application will fill in a portion of a local wetland, and will install a septic system closer to a DEC 
wetland than is allowed by Westchester regulations. The remnants of the wetland will be walled on three sides. 
These changes are not temporary nor are conditions improved when construction ends. No ongoing monitoring 
of this wetland or the created wetland has been offered, and it is easy to imagine that leaves and lawn debris 
could blow into those areas. The septic system low-mow zone has no demarcation that will separate it from the 
normal mowed lawn area, and future homeowners may have no idea that area cannot be mowed. The house 
and all of its surroundings will be in the wetland or buffer area.  The future will only see intensified human 
impact on this site as the result of normal but disruptive human activity. Further, the board must consider that 
this case sets a precedent for the treatment of wetlands and wetland buffers in Lewisboro.  
 
(3)  The impact of the proposed activity and reasonably anticipated similar activities upon flood flows, flood 
storage, storm barriers, and water quality. 
Comment - The local wetland functions include flood attenuation, habitat, and pollution reduction, but over 
40% of the wetland is filled in, and the created wetland restores less than half of that area. A created wetland is 
often lower functioning than a natural wetland.  There is no doubt that the protections and ecosystem functions 
provided by this wetland are diminished by this activity. Further, the berm that used to attenuate some of the 
stormwater flows will now be discharging septic effluent into the wetland buffer.   
  
(4)  The potential effect of flooding, erosion, hurricane winds, soil limitations, and other hazards on the proposed 
activity, and possible losses to the applicant and subsequent purchasers of the land. 
Comment - Neighbors report, and it is documented in the Eastbrook files, that in the mid-20th century, Oscaleta 
Road was flooded and impassible just to the south of this parcel. Obviously a flood of that magnitude would 
impact the septic system on this parcel. When other houses in this area were built, we didn’t know floods of that 
scale were possible. Now we know, and we know storms will get worse. The applicant has issued a hold 
harmless agreement to the county DOH in recognition that the regulations are not being followed.  A new septic 
system and house should not be placed in this location.  As global warming continues to have an impact, experts 
agree that storm events will become more severe and dramatic, and precipitation events will grow in intensity.  
The flood attenuation benefits of wetlands will be more essential than ever in the future.   
 
(5)  The adequacy of water supply and waste disposal for the proposed use. 
Comment - The water supply for this site will be a private well, which may be within 200’ of an existing septic 
system. The waste disposal system has not yet been approved by the DOH, and the applicant’s hold harmless 
agreement indicates that the proposed system does not comply with county regulations.  Further, the berm test 
holes found sand, which is a low quality septic soil.  Further, the septic system shows no provision to protect the 
wetlands and Lake Waccabuc from heightened nutrient supplies and potential other contaminants.   
 
(6)  Consistency with federal, state, county, regional and local comprehensive land use plans and regulations. 
Comment – The septic system will not comply with Westchester County regulations, as stated in the hold 
harmless document issued by the applicant. The Lewisboro Conservation Advisory Council and the Lewisboro 
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Lakes Committee have each expressed their opposition to this proposal.  The Town Lake Management Plan, 
compiled in 2009, recommends that no septic systems be constructed within 100 meters (about 330 feet) of a 
waterbody or wetland that has a hydrological connection to one of the Town’s lakes. This septic system will be 
within less than 50’ of such a wetland. Further, Chapter 215 of the Town Code adopts the policies, principles and 
guides included in the Westchester County Greenway Compact Plan.  Point 6 of the policies in that plan is to 
“Preserve and protect the county’s natural resources and environment, including its ground water resources, 
water bodies, wetlands, coastal zones and significant land resources which include unique natural areas, steep 
slopes and ridgelines and prime agricultural land.” Approving the wetland application would be contrary to 
Chapter 215 as well as Chapter 217.  
    
(7)  The availability of preferable or environmentally compatible alternative locations on the subject parcel or, in 
the case of an activity which cannot be undertaken on the property without disturbance to wetlands, 
watercourses and/or buffer areas, the availability of other reasonable or practicable locations for the activity. 
Comment – The applicant agrees that the desired activity cannot be undertaken on this property without filling 
in a wetland and that both wetlands and buffers will be disturbed. Other houses in this lake community and 
similar communities in the area are widely available for sale and frequently on the market, and other, less 
environmentally destructive vacant residential lots may also be available. The applicant clearly has reasonable 
and practicable options for alternative locations.  

 
B. The Planning Board shall only grant an activity permit for regulated activities if the Planning Board determines 
that impacts to the affected wetland, watercourse and/or buffer area are necessary and unavoidable, and have 
been minimized to the maximum extent practicable. For the purposes of this chapter, wetland, watercourse 
and/or buffer area impacts are necessary and unavoidable only if all of the following criteria are satisfied, as 
determined by the Planning Board: 

1. The proposed activity is compatible with the public health and welfare. 
Comment:  This criterion is not satisfied. The septic system does not comply with the regulations of 
Westchester County, and those regulations were established to protect public health and welfare.  
The pollution from this development could contaminate a drinking water lake and contribute to 
toxic algae blooms.  
2. There is no reasonably feasible on-site alternative to the proposed activity, in the judgment of 

the Planning Board, including reduction in density, change in use, revision of road and lot layout, 
revision in the location of buildings, structures, driveways and other site construction and land-
altering activities, and/or related site planning considerations, that could otherwise reasonably 
accomplish the applicant's objectives. 

Comment:  This is a difficult lot to use in any way other than land use practiced by the applicant for 
the last 32 years, that is, as a vacant parcel.   
3. If it is otherwise a practicable alternative, an area not presently owned by the applicant, which 

could reasonably be obtained, utilized, expanded or managed in order to fulfill the basic purpose 
of the proposed activity may be considered. 

Comment:  Many homes, both on and off-lake, are currently for sale in the general vicinity of the 
parcel that would fulfill the basic purpose.  Vacant land that is not completely wetland or buffer may 
also be available for building a house to the applicant’s specification.  
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4. There is no reasonably feasible alternative to the proposed activity on another site or site 
location that is not a wetland, watercourse or buffer area as regulated herein. 

Comment – Feasible alternatives are available.  Homes in the general vicinity of the parcel are listed 
with brokers, and additional homes frequently come on the market. Vacant land without extensive 
wetlands or buffer areas may also be available.  
 

C. The Planning Board shall deny a requested activity permit if: 
(1) The applicant has not demonstrated that all reasonable alternatives have been explored; that 
reasonable alternatives exist which could avoid or reduce potential losses or impacts to the wetland, 
watercourse and/or buffer area; or that any unavoidable losses or impacts to wetlands, watercourses 
and/or buffer areas have not been minimized to the maximum extent practicable. 
Comment – The applicant has been asked to consider options that would reduce impacts to wetland and 
buffer, including bedroom reductions, microbial septic treatments, a fence to delineate the less-mowed 
area, the elimination of a garage and a smaller driveway. None of these are included in the plans.  
 
(2) The proposed activity threatens public health or safety; results in fraud; causes nuisances; impairs 
public rights to the enjoyment and use of public waters; threatens a special concern, rare, threatened or 
endangered plant or animal species; violates pollution control standards; or violates other federal, state, 
county, regional or local regulations. 
Comment – This application, if approved, could result in the creation of a nuisance, because the 
pollution from this development could endanger public health, and forestall the enjoyment of public 
waters.  The septic system violates county regulations for septic systems, as documented in the hold 
harmless declaration. The applicant’s proposal also violates Lewisboro zoning setbacks.  
 

E.   Activity permit mitigation plan 
2.  For the purposes of mitigation, losses of buffer areas will be viewed as losses of wetlands and 
watercourses. 
Comment – Losses of both buffer areas and wetlands occur in this proposal.  Disturbance will occur on 
about 65% of the property, and all of the property is either wetland or buffer. By definition, since the 
entire lot is either wetland or buffer, there can be no mitigation on site.    
 
3.  Acceptable mitigation must be provided to minimize impacts to the maximum extent practicable, 
striving for a no-net-loss of wetlands, watercourses and/or buffer areas within the Town. 
Comment – This goal is simply not achievable without off-site mitigation, as any development will result 
in a loss of wetlands and buffer areas.  

 
Mitigation proposals by the applicant fall far short of guidelines.  Further, the mitigation does not fulfill the 
purpose of mitigation, which is to protect and improve wetland function.  
 
Mitigation is such an important consideration for the wetland activity permit approval that an addendum, 
Appendix B to town law 217, Part II, provides additional guidelines for mitigation.  Some portions of the 
appendix are provided below with comments.  
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3. Restoration of existing degraded or disturbed wetlands, watercourses and/or buffer areas of an equal or 
greater area to that disturbed; 
Comment - The applicant has not been able to achieve the restoration of “an equal or greater area”, that is, the 
1:1 mitigation guideline. See the mitigation analysis that follows.  
 
5. The in-kind replacement of proposed impacted wetlands or watercourses by the construction of new wetlands 
or watercourses, usually by flooding or excavating lands not previously occupied by a wetland or watercourse, 
that recreates as nearly as possible the original wetland or watercourse interims of type and functions, and is 
located on a two-for-one area basis, on-site or within the same watershed, and provided adequate and sufficient 
wetland/watercourse hydrology can be verified. 
Comment:  The applicant has proposed a created wetland, but not at a 2:1 ratio.  Because of this guideline, the 
created wetland should be counted at half its size for mitigation.  Further, the applicant cannot claim that the 
existing local wetland is primarily caused by Mr. Rosenbaum’s pipe and at the same time say that there will be 
sufficient wetland hydrology to support this new created wetland. Note again, the “mitigation” eliminates 
existing buffer.  
 
9. Enhancement by means of replacement of plant species with those of higher biological function. This particular 
mitigation is considered the least desirable and will only be considered when all other mitigation options are 
unavailable. 
Comment – The least desirable mitigation makes up most of the mitigation proposed by the applicant, 
specifically the enhanced wetland area and the seed mix replanting areas.   

 
Mitigation analysis does not support approval of the wetland activity permit. 
 
With this review of the mitigation code as background, we must examine the mitigation plans most recently 
proposed by the applicant.  The applicant’s updated mitigation from the site plans revised 6/25/14 sums to 
19,091 square feet, which fails to meet the “equal or greater area” guidelines in Appendix B. The components of 
the mitigation plan as proposed are summarized in the table below.  
 

Wetland Mitigation Proposal  - June 25, 2014 
Area Square feet Description Comment 

2 3,847 Enhanced wetland area Replacing plant species “least desirable” mitigation 
4 6,041 Septic area seed, mow 2 x per yr. Questionable at best, and useless w/o fence 
5 6,751 Conservation easement Must not count DEC area, rest protected DEC buffer  
6 1,276 Created wetland area  Hydrology lacking, 2 for 1 required, count half 
 1,176 Bedrooms 4->3 , 25% less fields Should not count – 3 BR in original site plan 

 
Even this most generous counting does not achieve the minimum 1:1 ratio required. Examining the proposed 
mitigation actions with the care that is required for this problematic application leaves mitigation far short of 
the goal.  
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Enhanced Wetland Area. The first item on the list, area 2, is 3847 square feet of enhanced wetland area.  The 
board must consider whether this should count towards mitigation at all. Taking the local wetland as a whole, 
the plans are to fill in about 45% of the wetland, then build a three foot wall along its entire border on the 
property. One component of the water source may be cut off by the diversion of Mr. Rosenbaum’s pipe, and 
untreated stormwater will be directed over the lawn’s fertilizer and pesticides to the wetland. The wetland 
won’t know what hit it. The mitigation plans are to “enhance” the wetland with 30 plants, or one for every 128 
square feet. (Some wetland plantings will go into the created wetland area, and the 100 herbaceous plantings 
referenced on the mitigation plan chart do not appear on the wetlands planting chart.) These plants, moreover, 
are only warranted to last for 1 year, not the usual 5 years for mitigation plantings. No maintenance plan has 
been provided. No buffer area will protect this enhanced wetland:  all potential buffer area is occupied by 
house, lawn, driveway, and septic. Can this filled-in, diminished wetland with sparse plantings, warranted for 
only 1 year, with no buffer protection, be considered “enhanced” and count towards mitigation?  We don’t think 
that is the intention of the law. The applicant has denigrated the importance of the local wetland as a 
“nuisance”. Our wetland code protects wetlands and wetland buffers without regard to the number of functions 
that the wetland provides. Beyond that, the functions that this wetland offers are very important, especially 
those of habitat, flood attenuation and nutrient absorption. Our town’s wetland law envisions no net loss of 
wetlands, and states that enhancement by replacement plantings is the least desirable mitigation. Yet this 
compromised area is 20% of the mitigation plan. It should be dismissed as temporary, unprotected, and 
inadequate.  
 
Native Seed Mix. The second component of the mitigation plan, area 4, is similarly questionable as mitigation. 
This will be 6,041 square feet of ERNMX-105 roadside native seed mix planted over the berm and fill of the 
septic system fields.  This is 3 pounds of seed, mostly little bluestem and wild rye, at a cost of less than $120. We 
don’t see how this can be considered mitigation.  The grade is level and continuous from this septic mitigation 
area to the lawn area. Yet one portion will be mowed no more than twice each year, side by side the lawn, 
which will have the normal ongoing management of fertilizer, pesticides, and mowing. Without any permanent 
and visible delineation between areas, you should have no expectation that a future homeowner will continue 
to protect this mitigation area, and even the current plans don’t put this area off limits to pesticides or fertilizer. 
The applicant has made no provision to maintain the area as a taller mixed plant area or to enforce the twice 
annual mowing conditions. If the area is accidentally mowed more often, what would be the recourse?  Even if 
the transient nature of this area were overcome, the applicant has never articulated the benefits of 0.14 acre of 
roadside seed mix to the wetlands, how it improves wetland functions, or how it contributes to mitigation. This 
is another example of “least desirable” mitigation consisting of replacement of plant species, but it is not clear it 
is an enhancement. To our knowledge, all past instances of a no-mow zone implementation have been to 
reclaim area that has been lawn and to expand the buffer area. This proposal starts with naturally vegetated 
area, adds fill and septic fields, and tops it all with a roadside seed mix. How does this improve the buffer 
functions? This area is about 45’ wide and does not even extend across the entire 100’ DEC wetland buffer.  This 
component of the mitigation plan is ephemeral and illusory, fails to provide adequate protection for either the 
DEC wetland or the local wetland, and should not be counted towards the mitigation plan. This faulty proposal is 
32% of the mitigation plan.  
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Conservation easement.  The third component of the mitigation plan is Area 5, with 6,751 square feet of 
conservation easement.  This is comprised of approximately 1500 square feet of DEC wetland, and the 
remainder is entirely within the wetland buffer. These areas are at present protected by state agencies, with any 
activity requiring a permit, and the further protection offered by the applicant is meaningless. The mitigation 
plan sheet shows that this area will be cleared of invasive species and the description includes treatments with 
the herbicide glyphosate, but the site development plan lacks any reference to invasive removal and notes that 
no herbicides or pesticides are to be used within the NYSDEC “wetland adjacent area”.  Presumably that 
prohibition limits the amount of invasive removal that will be done in this area. It is unclear whether the 
“wetland adjacent area” noted on the plan includes the entire 100 foot DEC wetland buffer or only the special 
seed mix area (area 4), but in any case it underlines the fact that this conservation easement does not change 
existing restrictions one iota. Indeed, it is possible that this “conservation easement” is no more than the 
required deed covenant that confirms that the land is subject to DEC regulations. The applicant cannot articulate 
what additional protections to the wetland or wetland buffer are granted by this conservation easement, and 
therefore cannot articulate how this can possibly be considered mitigation. This conservation easement that 
double-counts land that is already protected makes up 35% of the proposed mitigation plan, and should be 
omitted in the mitigation calculations.  
 
Created wetland. The fourth component of the mitigation plan is Area 6, the created wetland of 1,276 square 
feet.  The applicant intends to add two 2” trees, 5 plants, and ERNMX-137 wetland seed mix to this area.  As Mr. 
Meyerson explained, created wetlands do not typically provide functions equivalent to a natural wetland 
because they need to be large to provide adequate function. Point 5 of appendix B of the Town code 217 
recognizes this fact, as discussed in that section, by requiring a 2:1 factor for created wetlands, and also 
requiring verification of adequate and sufficient hydrology.  The applicant plans to excavate one to two feet to 
find water to create this wetland. Yet his stormwater infiltrators, located 10 feet away, assume a distance to 
groundwater of at least 6 feet. This is contradictory. Kellard-Sessions has asked for a test hole to be dug at the 
infiltrator location, and the applicant has refused, so the distance to groundwater is not known. The burden of 
proof for hydrology falls on the applicant. This portion of the mitigation plan generates several questions. Much 
of this area was part of the local wetland when it was delineated in 2004. On July 29, 2012, the wetland 
delineation was “refreshed” during the dry part of the year. Although this updated delineation was stated to be 
“essentially the same” as the 2004 delineation, it reduced the wetland in size by 24%. A small portion of that 
reduction was caused by missing flags at the north end of the parcel, and that area has since been restored. The 
largest component of the 24% reduction in wetland area was from the south and east portion of the 2004 
wetland. Some of the area that was considered wetland in 2004, but no longer wetland in 2012, will now be 
included in the mitigation plan as “created wetland”. This reappearing wetland should not count towards 
mitigation, since it was only recently declassified as wetland by the second delineation.22  Nor has the applicant 
shown adequate and sufficient hydrology. Even if the entire area is accepted as mitigation, according to 
Appendix B, the square footage should be halved when counting it towards the mitigation total. The most liberal 
assessment of how much of this created wetland can count towards mitigation is 638 square feet.  We argue 
that this largely re-created wetland, with no long term plans for hydrology or maintenance, should not be 
counted at all towards mitigation. 

                                                             
22 Janet Andersen memo of January 28, 2014 
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Reduced bedroom count. Finally, and new to the July 2014 submission, is mitigation from an imaginary reduced 
bedroom count. The plans have shown a three bedroom house even when the house was in a different location, 
in the plan revision dated September 19, 2012. The last time a four bedroom house was proposed was on plans 
revised in April, 2011. The applicant later presented three alternative house locations, all three bedroom 
houses. When the applicant decided on the current location, the plans were for a three bedroom house. The 
limit of three bedrooms was imposed by the septic system berm size, which even for the three bedroom house 
requires an additional two feet of fill on top of the berm. It is only in the June 25, 2014 plans, after Kellard-
Sessions suggested reducing the bedrooms from three to two, that the mitigation analysis includes a bedroom 
reduction.  In this case it is from four to three bedrooms with a “credit” of 1176 square feet of mitigation. This is 
not what is meant by mitigation. This project has been a three bedroom house for years. The septic field size 
reduction was caused by site constraints, not by a desire of the applicant to reduce or mitigate site impact. 
Almost 40% of the fill goes to the septic system area to support fields required by a three bedroom residence. 
The reduction is clearly illusory, resulting from an imaginary four bedroom plan to a three bedroom house that is 
still too large for this difficult site. The mitigation credit for the bedroom count is creative, but it cannot be 
supported by facts and must be discarded by the board.  
 
In summary, therefore, the mitigation falls very short of the guidelines, even in the most generous possible light.  
 

Wetland Mitigation Analysis 
Area Description Proposed sq. ft.  Corrected range  sq. ft. 

2 Enhanced wetland area – least preferred, 1 year 3,847 0 – 3,847 
4 Septic area seed mix, mow 2 x per year, no delineation 6,041 0 
5 Conservation easement for DEC wetland and buffer  6,751 0 
6 Created wetland area 2:1, prior wetland, lacks hydrology 1,276 0 - 638 

 Bedrooms 4->3 , 25% less field area:  plans are 3 BR  1,176 0 
 Total 19,091 0 – 4,485 
 
By our calculations, the mitigation offered by the applicant is somewhere between 0:1 and 0.23:1 in the most 
liberal view and in any case is completely inadequate for this project. Even with mitigation, the proposed action 
will result in a net loss of wetland and will result in loss of protection afforded by wetland buffers.  This 
application fails to achieve the mitigation guidelines by a wide margin, and that is reason enough to deny the 
wetland activity permit.    
 
Considerations should not be limited to those factors specified in this section of the code. Other portions of 
the Wetlands and Watercourses Code apply, and further argue for denial.   
 
Lewisboro Code Section 217-2 defines Water Table as:   

The zone of saturation at the shallowest average depth from the surface during the wettest season. 
Comment:   Test holes were dug in July, which is not the wettest season for the Town of Lewisboro.  The 
wetland delineations also were performed in July.  According to the town code, neither of these dates was 
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appropriate for determining the water table on this property. Therefore, as a matter of law, the Planning Board 
cannot use the applicant’s data.  
 
Lewisboro Code Section 217-5, paragraph A, states that prohibited activities include:  

(2) Direct discharge of untreated stormwater runoff into a wetland or watercourse. 
Comment:  As proposed, the lawn’s pitch will convey stormwater across the filled lawn area into the local 
wetland. Therefore untreated stormwater will be discharged into a wetland, a prohibited activity within the 
town code.  
 
Also prohibited in 217-5 A is:   

(5) Deposit or fill consisting of construction and demolition materials, asphalt or other materials within a 
wetland, watercourse or buffer area. 

Comment:  Since the entire lot is wetland or buffer, approval of the wetland application will mean that the 
Planning Board will approve a prohibited activity.  The term “deposit” is defined in 217 - 2 as “To fill, grade, 
discharge, dump, or place any material.” The construction plans show that construction staging, storage areas, 
worker parking, and soil stockpiles will be in the buffer. This is a prohibited activity within town code. To comply 
with town law, non-buffer locations must be used for the placement of construction materials.    

 
The planning board apparently interprets the code so that that the only prohibited fill materials are construction 
or demolition materials, or asphalt. However, the definitions of fill and deposit within the code refer to “any 
material”.  Second, the code itself says “or other materials”. The wetland code, section 217-2, specifically 
defines the word “material” to include soil and other non-toxic substances. Third, we could find no example of 
the Planning Board authorizing fill of any type in a wetland in any of the resolutions that were examined during 
this review process.  The practice of the planning board has been to treat even “clean” fill in a wetland as a 
prohibited activity, and that is how the law should be interpreted. To set a precedent otherwise would have 
dramatic, negative long-term consequences for the wetlands in our Town. 
 
Lewisboro Code Section 217-6, paragraph C, states as part of the permit procedures:  

The placement of sewage disposal tanks, plants, and septic fields is not encouraged within a buffer area, 
and may only be considered when all other potential feasible alternatives have been thoroughly explored 
and determined to be infeasible. Such facilities shall be assessed and designed consistent with the 
requirements of the New York City Department of Environmental Protection and the Westchester County 
Health Department. 

Comment:  Westchester County has determined that this proposal does not meet local health department 
standards.  The applicant’s hold harmless declaration signed by the applicant and recorded in the office of the 
County Clerk states that the septic system does not comply with the requirements of the Westchester County 
Health Department (DOH).  It says “the issuance of the approval or waiver herein before referred to for said 
subject premises, knowing that it does not conform to the Department of Health's Requirements or its Rules and 
regulations, or to the provisions of the Westchester County Sanitary Code as set forth in Chapter 873, Article VIII 
of the Laws of Westchester County…”  The code is explicit that the placement of a septic system in the buffer is 
only allowed if that system is consistent with DOH regulations.  The applicant, in his hold harmless declaration, 
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confirms that the septic system does not comply with Westchester County DOH requirements.  Therefore, the 
placement of the placement of the septic system in the buffer is not in compliance with Town law.    
 
Lewisboro Code Section 217 – 6, Paragraph F 1 states:  

An application for an activity permit shall be filed with the Planning Board, including all materials, 
information, reports and plans as set forth in § 217-7 of this chapter.  

Comment:  The Planning Board and the Wetland Inspector have asked for additional test hole information to be 
provided. The applicant has refused. The Town Planner has proposed making the information requirement part 
of the enabling resolution.  That approach does not comply with Town Law. The applicant has never supplied 
groundwater measurements taken during the wettest time of year as required by the code.  See 217-4 (7) (j): 
217-2 “Water Table”.  
 
Lewisboro Code Section 217-6, paragraph F 6 (b) states:   

At the public hearing, the applicant shall have the burden of demonstrating that the proposed activity 
will be in accord with the goals and policies of this chapter and the standards set forth herein.  

Comment:  The burden of proof is on the applicant, and the applicant has failed to provide the proof that this 
project is in accord with the Town’s plans and goals, complies with the Town Wetland and Watercourse code, 
and protects the interests of the Town’s residents, and those who use Lake Waccabuc as a drinking water supply 
or for recreation.   
 
Approval of the wetland application will set a precedent and will significantly impair the ability of the 
Planning Board to protect Town wetlands in accordance with the Town’s code and Master Plan.  
 
A major concern with this application has been the precedent that would be set if the wetland activity permit is 
approved by the Planning Board. This issue has been expressed in memos from the Three Lakes Council, 
Lewisboro CAC and Lakes Committees, and many residents. The town’s consultants have warned the Planning 
Board that approval “may set an important precedent” with a “potentially large impact”23.  An approved 
application to authorize filling in a wetland, to select a second, smaller, dry season wetland delineation, and to 
site the house on the border of that reduced wetland, on a newly subdivided lot that does not meet contiguous 
buildable area requirements, is entirely without precedent in our Town. Approval would set a new, lower bar for 
future developers.  
 
The applicant was requested to provide precedents where approval was granted to build a new residence on 
lots which are 100% wetlands and wetlands buffer, but failed to find a comparable situation. The relevant 
precedent is that the Planning Board twice denied Eastbrook applications to build on the adjacent and larger lot, 
which contains the same wetland complex found in this application. Those denials were upheld in court.  
 

                                                             
23 Kellard Sessions memo of June 13, 20014. 
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The Manbeck case24 is a forceful reminder to the Planning Board of the need to avoid different or preferential 
treatment of applicants under the wetlands ordinance. If this application is approved, the ability of the planning 
board to protect the Town’s wetlands in the face of future applications will be significantly weakened. It is hard 
to imagine a situation which would challenge the wetland law more than this – filling in a wetland, building on 
the wetland’s edge and entirely in the buffer, with a septic system in the buffer that does not meet DOH 
requirements, and with wholly inadequate mitigation.  In comparison to this situation, almost all other wetland 
applications are likely to appear less harmful. Approval of this application would potentially open the doors to 
numerous lawsuits against the Town of Lewisboro seeking "Equal Protection". Such lawsuits might be brought 
not only by future developers attempting to fill and build on wetlands and buffer lots if they are denied, but also 
by residents seeking to expand existing homes, erect structures, cut trees, fill in wetlands to create lawns, and 
also potentially by residents who have been denied or forced to change their applications in the past, all  on the 
grounds that they are entitled to equal protection and treatment as given to Mr. Petruccelli (if you approve his 
applications.)  
 
Conclusion 
 
After this detailed review of the law, strong factors to deny the application stand out. The subdivision does not 
meet current requirements that support development of environmentally sensitive properties. The proposed 
development does not comply with Westchester county regulations, as established by the applicant in his hold 
harmless declaration. No prior wetland application has allowed fill to be placed in a wetland. The mitigation is 
grossly inadequate and meets neither the letter nor the spirit of the town code. A similar application on a larger 
parcel adjacent to this parcel was denied. Approval of this application would set a precedent that would 
significantly constrain future wetland protections within Lewisboro.  
 
This application might be the best that can be done on this constrained parcel, but doing the best one can does 
not mean that it should be done. The application continues to contain significant deficiencies and inaccuracies25. 
The applicant’s need to find off site mitigation is an admission that his lot cannot support the proposed 
development.  These applications simply do not comply with Town Code and should not be granted.  
 
The facts that the applicant proposes construction within required zoning setbacks, and has never performed 
groundwater measurements during the wet season, are matters this board cannot waive.  
 
We request that both the subdivision and the wetland activity permit applications be denied. 

 
Sincerely, 

 
 

David O. Wright 
                                                             
24 Peter Manbeck, et al vs. Town of Lewisboro, et al – Report and Recommendation, US District Court, Southern District of 
NY, March 4, 2008, 05cIV.4576 (CLB)(GAY):   Plaintiffs argued, inter alia, that the Town of Lewisboro had favored other 
resident(s) in applying the Wetlands Ordinance.  This allegation was rejected by the Federal District Court.   
25 3LC memo of July 11, 2014 


